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These adversary proceedi ngs present a common issue of whether



federal tax liens securing nondi schargeable tax debts may be

avoi ded by Chapter 7 debtors pursuant to 11 U. S.C. 8506(d). In each
i nstance, the debtors own real property against which federal tax

|i ens have been filed, and the property is encunbered by a first

nort gage whi ch exceeds the value of the property alleged by the
debtors. In each instance, the debtors have filed a conplaint to
avoid liens under 8506(d), by which they seek to avoid the tax liens
as unsecured. The United States of Anmerica ("defendant”) opposes
avoi dance of its liens, asserting that 8506(d) is not avail able for
use by Chapter 7 debtors to avoid tax liens securing nondi schargeabl e
t ax debts.

The debtors in each case have filed notions for sumrmary
judgnment. The defendant responds that summary judgnent for the
debtors is inappropriate even if the Court finds 8506(d) to be
appl i cabl e because there are factual issues concerning the val ue of
the debtors' property and the anount of conpeting liens. The
def endant has itself filed notions for "judgnment as a matter of |aw
in each case, seeking dism ssal of the debtors' conplaints based
solely on the inapplicability of 8506(d) to avoid its |iens.

W lliam and Charmi ne Chenowet h

Debtors WIIliam and Charmi ne Chenoweth filed for Chapter 7
bankruptcy relief on March 30, 1990. At the time of filing, the
debt ors owned real property located in WIllianson County, Illinois,
whi ch was subject to a first nortgage in favor of the Peoples Bank of
Marion. The debtors allege that the property has an outstandi ng

nort gage i ndebt edness of approxi mately $65, 000 and an apprai sed val ue
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of $55, 000.

On Novenber 6, 1989, an assessnent was nmade agai nst t he debtors
for unpaid federal inconme taxes for tax year 1984 i n t he anount of
$84,213.62. Further assessnents for tax years 1988 and 1985 f ol | oned
on Decenber 18, 1989, and January 8, 1990, in the anounts of $8, 654. 04
and $57, 002. 68, respectively. Notice and denand for paynent was sent
to the debtors. On January 18, 1990, and February 9, 1990, the
defendant's tax liens were duly filed in the WIIlianmson County
recorder's office.

The remaining | ien claimants naned i nthe debtors' conplaint, with
t he excepti on of Fabi ck Machi nery Co. ("Fabick"), failedto respond,
and a defaul t judgnment has been ent ered agai nst them |Inresponseto
the debtors' request toadmt, Fabick stipulatedthat it has ajudgnent
i en agai nst the debtors inthe anbunt of $37, 936. 60, pl us attorney
fees, and that the debtors' property is subject toa prior nortgage
whi ch exceeds the value of the real estate. At the time of the
debt ors' conpl ai nt, the trustee had not abandoned t he debtors' real
estate as property of the estate and had evi denced no i ntentionto do
so.

Dani el Leavel |

Debt or Dani el Leavell filed for Chapter 11 bankruptcy relief on
July 17, 1985, and, on Decenber 12, 1985, t he case was converted to one
under Chapter 7. At thetine of filingthe debtor owned real property
| ocated in White County, Illinois, which was subject to a first
nort gage i n favor of the Wiite County Bank. The debtor all eges that

t he property has an out st andi ng nort gage i ndebt edness of approxi mately

3



$125, 000 and an apprai sed val ue of $90, 000.

On May 6, 1985, an assessnent was made agai nst the debtor for
unpai d Form941 taxes for thethird quarter of 1984 in the anount of
$15,586. 18. ' Interest accrued onthis assessnent tothe petition date
of July 17, 1985, in the amount of $2,798.52. On June 17, 1985, an
assessnment was nade for unpai d Form941 taxes for the fourth quarter of
1984. The principal tax liability was subsequently paidbut liability
remai ns f or accrued i nterest tothe petition date in the anount of
$1000. 20. On June 17, 1985, an additional assessment was made for
unpai d Form941 taxes for the first quarter of 1985 i n the anmount of
$12,549. 74. Interest accrued onthis assessnent tothe petitiondatein
t he ampbunt of $369. 25. Notice and demand f or paynent was sent to t he
debtor. On February 7, 1987, after the debtor sought bankruptcy relief
and recei ved his Chapter 7 di scharge, the defendant filedits notice of
federal tax liens in the White County recorder's office.

The only ot her defendant named in the debtor's conpl aint, the
I11inois Departnment of Revenue, has el ected not to oppose therelief
sought by the debtor. The property that i s the subject of the debtor's
conplaint toavoid|liens was abandoned by the Chapter 7 trustee on
April 26, 1990, prior to the filing of the conplaint.

Section 506(d) Lien Avoi dance

The def endant' s argunent that t he debt ors shoul d not be al l owed to

avoidits tax |i ens under 8506(d) i s two-pronged. The defendant first

'Form 941 taxes consi st of inconme and Federal |nsurance
Contributions Act (FICA) taxes w thheld from enployees' wages,
along with the enployer's share of FICA taxes.



asserts that the val uati on and | i en avoi dance provi si ons of 8506 are
intendedtofacilitate the di spositionof property inreorganization
proceedi ngs (Chapters 11, 12, and 13) and may not be used by Chapter 7
debtors to "strip down" securedliens tothe val ue of the underlying
collateral.? Mre specifically, the defendant argues that §8506(d) Iien
avoi dance i s i nappropriatetotax |iens securing nondi schargeabl e t ax
debts. The def endant observes that, unlike nortgage |iens that attach
to a specific parcel of property, tax liens attachto "all property" of
t he debtor, including property acquired postpetition. Since the
debtors herewi || remain|liable for their nondi schargeabl e tax debts
fol |l ow ng di scharge, the def endant asserts t hat avoi dance of the tax
liens astothe specific property allegedinthe debtors' conpl aints
cannot be justifiedonthe basisthat it will duplicatetheresults of
aforced sale and afford the debtors a "fresh start." The defendant,
accordi ngly, seeks deni al of the |lien avoi dance sought by t he debtors
because it woul d benefit neither the debtors nor unsecured creditors.

A split of authority exists concerning the defendant's first
argunent t hat 8506(d) is not avail able to Chapter 7 debtors to avoid
t he unsecured portion of |iens onreal property. The debate centers on
whet her 8506(d) shoul d be applied accordingtoits "plainlanguage" as
al l owi ng the avoi dance of excess |liens by debtors in |iquidation
proceedi ngs or whether it should bereadina"holistic" context as

serving nerely toinmpl enent Code provi sions governi ng di sposition of

°The term "strip down" refers to the process of reducing
undersecured liens to the value of the property securing them
See Matter of Lindsey, 823 F.2d 189 (7th Cir. 1987).




property inreorgani zati on proceedings. Seelnrelsrael, 112 B.R

481, 484 (Bankr. D. Conn. 1990).
Sections 506(a) and (d) provide for the definitionandtreatnent
of secured clainms under the Code:
(a) An allowedclaimof acreditor secured
by alien onpropertyinwhichthe estate has an
interest . . . isasecuredclaimto the extent
of the val ue of suchcreditor'sinterest inthe
estate's interest insuchproperty. . . andis
an unsecured cl ai mto the extent that the val ue

of such creditor'sinterest . . . is less than
t he anmpbunt of such allowed claim

(d) To the extent that a |ien secures a

cl ai magai nst the debtor that is not an all owed

secured claim such lien is void
11 U. S. C. 88 506(a), (d). Under subsection (a), a previously secured
claimis bifurcated sothat the claimis secured only tothe extent of
t he val ue of the property whi ch serves as col |l ateral and t he r enmai nder
of the claim up to the anount of the original obligation, is
unsecured. Subsection (d) provides that alien securingaclaim"that
is not an allowed secured claim is void, with exceptions not
applicable here. Read together, 88506(a) and (d) allow for the
avoi dance of liens to the extent they exceed the value of the
under | ying security.

Whi | e not hing i n 8506(d) prohibits its use by Chapter 7 debtors or
limtsits applicationto property inreorganization proceedi ngs,
courts adopting the "holistic," or mnority, viewhol d that 8506(d) is
not a stand al one avoi dance provi sion but is, rather, aninpl enmenting

provi sionto be usedinstructuring a plan of reorgani zati on under



Chapters 11, 12 and 13. See Inre Dewsnup, 908 F. 2d 588 (10th Cir.

1990), petitionfor cert. filed Nov. 8, 1990, No. 90-741; Inre Lange, ,

120 B.R. 132 (Bankr. 9th Cir. 1990). These courts cite the
restrictions onlien avoi dance in Chapters 11 and 13 ( see 11 U. S. C.
881111(b)(2), 1322(b)(2)) and assert that Congress, in providing
i ncentives for debtors to choose reorgani zati on rat her than | i qui dati on
under the Code, could not have intended to allow debtors nore in
| i qui dation proceedi ngs than t hey woul d recei ve i n a reorgani zati on
Dewsnup, 908 F.2d at 592; Lange, 120 B.R at 135-36.3% The courts

further point tothe language in 8506(a) referringto "property in
whi ch the estate has aninterest” as i ndicatingthat 8506(d) nmay not be
enpl oyed to avoid liens on fully encunbered property that has been
abandoned by the trustee and wi || not be adm ni stered by the estate.

Dewsnup, 908 F.2d at 590-91; Inre Maitland, 61 B.R 130, 132-33

(Bankr. E.D. Va. 1986).* Incontrast to theDewsnup | i ne of cases,
whi ch i ncorporates a policy against |ien avoi dance to benefit the
Chapter 7 debtor, the "plain|language" or majority viewhol ds t hat

8506(d) is available inliquidation proceedi ngs even when t he pur pose

3The courts also note that the Code's redenption provision (11
US.C 8722) is |limted to personal property and assert that if
Chapter 7 debtors were allowed to "strip down" |liens on real property
under 8506(d), they would be able to effectuate a redenpti on of such
property contrary to the limtation of §722.

“The Dewsnup approach is followed even where the debtor's
property has not been formally abandoned if the property is
overburdened with |iens or has inconsequential value and will yield
no benefit to the estate. See Lange; In re Spendio, 1989 W 223054
(Bankr. WD. N.Y. 1989); see also Matter of Hoyt, 93 B.R 540 (Bankr.
S.D. lowa 1988).




istoavoid excess liens for the debtor's sole benefit. Seelnre

Gaglia, 889 F.2d 1304 (3rd Gr. 1989); Inre Zl ogar, 101 B.R 1 (Bankr.

ND Ill. 1989); Inre Tanner, 14 B. R 933 (Bankr. WD. Pa. 1981); see

alsolnre Lindsey, 823 F. 2d 189 (7th Cir. 1987). By enforcing
8506(d) accordingtoitsterns, the majority viewenhances the Chapter
7 debtor's "fresh start” foll owi ng bankruptcy i nthat the debtor is
allowed to avoid liens that exceed the val ue of t he encunbered property
and enjoy the benefits of any increased equity or post-petition
appreciation. As theTanner court observed, t he assets of the debtor
are determned at the tinme of filing bankruptcy, and property acquired
after bankruptcy i s not subject tothe clains of prepetitioncreditors.
Appreci ati on of property or anincrease inequity ownership by the
reducti on of an out standi ng nort gage are exanpl es of after-acquired
property which are attri butable to the debtor's post-bankruptcy
efforts. Thus, "[i]f areal property nortgage i s not avoi dable to the
extent it i s undersecured, apre-petitioncreditor will inpair the
debtor's fresh start by partaking in his post-petition property
acquisition.”™ 14 B.R at 936.

This Court's recent decisioninlnre Ri chardson, 121 B. R 546

(S.D. I'l1l. 1990) followed the majority viewthat 8506(d) is avail abl e
to Chapter 7 debtorsto avoidliens for the sol e benefit of the debtor.
I nthat case, the subject property had not been abandoned fromt he
estate, and t he Court did not specifically address the argunent of the
mnority viewthat 8506(d) is inapplicable to abandoned property
because it i s not adm ni stered by the estate and sois not "property in

whi ch t he estate has aninterest” under 8506(a). The neaning of this
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phrase i n 8506(a) has been much debat ed, and courts on bot h si des of
the issue of 8506(d) lien avoidance by Chapter 7 debtors have

interpretedit as supporting their positions. See Dewsnup: follow ng

abandonnment, estate nolonger has aninterest in property that was once
property of the estate; Maitl and: if property has never been property
of the estate or has been abandoned, the estate does not have an
i nterest which would all owfor 8506(a) determ nation; Gaglia: |egal
titleto overencunbered property passes to estate so that estate has an
interest in property even where debtor has no equity init; Inre

Kost ecky, 111 B.R 823 (Bankr. D. M nn. 1990) (citinglnre G bbs, 44

B.R 475 (Bankr. D. M nn. 1984): as Chapter 5 provision, 8506 applies
inall cases under the Code, andits usein Chapter 7 cases wi || al nost
al ways be by debt ors on exenpt property or property that i s subject to

abandonnent as | ackinginvaluetothe estate; | nre Haugl and, 83 B.R

648 (Bankr. D. M nn. 1988): 8506 applies to property that once was, but
no | onger i s, property of the estate; 8522(c)(2)(A)(ii) explicitly
cont enpl at es 8506(d) avoi dance of |iens agai nst exenpt property, and it
foll ows that debtor does not lose right to avoid |iens against
abandoned property whi ch has | i kew se been renoved as property of the
estate.

The property agai nst which |ien avoi dance i s sought inthe present
cases has either been fornal |y abandoned (Leavel | ) or i s encunbered
withliensinexcess of its val ue (Chenoweth), and t he def endant ar gues
t hat such property i s not subject to 8506(a) determ nati on as "property
in which the estate has an interest.” G ven the anbiguity of this

phrase and the conflicting interpretations of its nmeaning in the
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cont ext of 8506(d) |ien avoi dance, the Court finds no basistoalter
its previous rulingthat 8506(d) is avail able for the benefit of the

Chapter 7 debtor. As inRichardson, the Court i s persuaded by t he

reasoni ng of the majority view, as expressed in the 7th Circuit
deci sion of Li ndsey, that the Chapter 7 debtor may avoi d excess |iens
under 8506(d) wherethisw | pronotethe debtor's "fresh start” and
allow himto benefit from post-petition property acquisition.
Accordingly, the Court rejects the defendant' s initial argunent that
8506(d) i s not applicablein Chapter 7 proceedings to "strip down"
| iens on overencunbered real property.>

Tax Liens Securing Nondi schargeabl e Debts

The def endant argues further that notw thstanding the availability
of 8506(d) in Chapter 7 proceedings to avoid |liens generally, this
provi sion is not applicable inthe specific instance of tax |liens
securi ng nondi schargeabl e debts. It is uncontested that the tax debts
at i ssue are nondi schar geabl e as havi ng been assessed wi t hi n 240 days
of the debtors' bankruptcy filings. See 11 U.S.C. 88523(a)(1)(A),

507(a)(7)(A) (ii). The assessnents inthe Leavell case al so i ncl uded

The Court finds no nmerit in the defendant's related argunment
that it |acks subject matter jurisdiction to make determ nations
concerning liens on the debtor's property once it is abandoned and is
no longer property of the estate. But see In re Israel, 112 B.R at
483. Determ nation of the validity and extent of liens is a core
proceedi ng under 28 U. S.C. 8157(b)(2)(K), and the relief sought in
these matters deals directly with the adjustnment of the debtor-
creditor relationship (see 28 U.S.C. 8157(b)(2)(0)) insofar as it
affects the debtors' obligations follow ng bankruptcy and their
consequent right to a "fresh start.” Cf. In re Jackson, 102 B.R 82
(Bankr. N.D. Tex. 1988): bankruptcy court has jurisdiction to
determ ne extent and validity of liens on honestead property that has
been clainmed as exenpt and is no | onger property of the estate.
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i ncome and FI CA taxes withheld fromenpl oyees' wages, which are
nondi schar geabl e as so-called "trust fund” taxes. See 11 U S.C.
88523(a)(1)(A), 507(a)(7)(C).

The def endant's argunent, based upon the distinction between
di schar geabl e and nondi schargeabl e tax debts as well as the |liens
securing them requires anal ysis of the nature and effect of tax |iens
bot h prior to and fol | owi ng bankruptcy. Under 86321 of the I nternal
Revenue Code (1.R. C.) (26 U. S.C. 86321), notice of assessnent for
unpaidtax liabilities creates alienonall property of the taxpayer,
both real and personal. This lien, whichis perfected as to other
creditors by filing, attaches to all property interests of the
t axpayer, includinginterests acquired after the date of the lien.

G ass City Bank v. United States, 326 U.S. 265, 66 S. Ct. 108, 90 L. Ed.

56 (1945); Rice Investnent Co. v. United States, 625 F. 2d 565 (5th G r.

1980) .

Once t he taxpayer fil es for bankruptcy and recei ves a di schar ge,
heis relieved of personal liability for di schargeabl e tax debts. The
debt or' s di scharge does not automatically invalidate tax |iens securing
di schargeabl e debts, and t hese | i ens conti nue beyond bankruptcy as a
char ge upon t he debtor's property i f not disall owed or avoided. Inre

Leslie, 103 B.R 775 (Bankr. S.D. WVa. 1989); seelnreDillard, 118

B.R 88 (Bankr. N.D. Ill. 1990).% Tax liens securing di schargeabl e

6Section 522(c)(2)(B) specifically provides that the debtor's
exenpt property remains subject to debts secured by a properly filed
tax lien. 11 U S.C. 8522(c)(2)(B). Thus, even if a tax debt is
di schargeabl e vis-a-vis the debtor's after-acquired assets, it is
still collectible from otherw se exenpt property if secured by a
perfected tax |ien.
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debts, however, do not attach to the debtor's postpetition

afteracquired property. See United States v. Sanabria, 424 F. 2d 1121

(7th Cir. 1970); Inre Braund, 423 F.2d 718 (9th Cir. 1970), cert.

deni ed, 400 U.S. 8283.

Unlike |liens securing dischargeable debts, which survive
bankruptcy only as to the debtor's prepetition property, |iens securing
nondi schar geabl e debts attach to t he debtor's postpetitionor after-

acquired property. Seelnre Wkelic, 544 F.2d 285 (6th Cir. 1976); In

re Frengel , 115 B. R 569 (Bankr. N.D. Cnhio 1989). Thus, the bankruptcy
di scharge neither relieves the debtor of personal liability for these
debts nor affects tax |iens securing the debts, which continueto
attach to property interests acquired by the debtor pursuant tol.R C
§ 6321.7

Because of the debtors' continuedliability for the tax debts here
and the viability of the tax liens as to property acquired after
bankruptcy, the defendant asserts that avoi dance of the tax liens
pur suant to 8506(d) woul d have no ef fect and shoul d be deni ed. The
Court agrees. Avoi dance of the defendant'stax liensinthisinstance

woul d be a nugat ory act, as t he def endant woul d have the ri ght i n any

The Court's discussion in this regard is |imted to proceedings
under Chapter 7, as the treatnment of nondi schargeable or priority tax
claims varies under other chapters of the Code. |In Chapter 13
proceedi ngs, for exanple, the government is entitled to receive the
value of its secured claimunder the debtor's plan, as well as its
full unsecured priority claim but the Chapter 13 discharge is
effective even as to nondi schargeabl e tax debts upon conpl eti on of
the plan. See In re Frost, 19 B.R 804 (Bankr. D. Kan. 1982), rev'd
on other grounds, 47 B.R 961 (D. Kan. 1985).
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event to reduce the debtors' tax assessnents to judgnment and f or ecl ose
agai nst the debtors' property follow ng term nation of the automatic
stay. Moreover, sincethetax |iens attach to all property of the
debt ors, i ncludi ng property acquired after bankruptcy, voidingthe tax
i ens woul d not duplicate the results of a forced sale as in the

Gaglia, Lindsey and Tanner cases, in which nortgage |iens were avoi ded

agai nst particular property. The rational e of these cases that 8506(d)
i en avoi dance al |l ows t he Chapter 7 debtor to enjoy the benefit of
property appreciation or increased equity attributable to his
post bankruptcy effortsis |ikew se not applicabletothis situation of
tax | i ens securing nondi schar geabl e debts, because t he debt ors have not
been relieved of their personal liability for such debts, and t he t ax
liens will properly attach to property interests acquired after
bankr upt cy.

No reason has been advanced, nor i s one apparent, for therelief
request ed by t he debtors here. The Court, findingthat avoi dance of
t he defendant' s tax | i ens woul d ef f ect uat e no Code policy, hol ds t hat
8506(d) i s not applicablein Chapter 7 proceedings to avoidtax|liens
securing nondi schargeabl e tax debts.

Wil e there are fewdeci sions specifically addressingthe issue of
8506(d) avoi dance of tax |iens, the Court finds support for its ruling

inthe case of Inre Frengel, in which the court distingui shed bet ween

tax | i ens securing bot h di schargeabl e and nondi schar geabl e debt s and
found 8506(d) to be inapplicable to avoid the liens securing
nondi schargeabl e tax debts. The Frengel court noted that the

governnment woul d still have the right to proceed agai nst t he debt or
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evenif the debtor's |ien avoi dance request were granted and concl uded
t hat Congress did not intend such aresult "in providing for the
survival of statutory |iens post-bankruptcy." 115 B. R at 571.8 Qher
cases have al | owed avoi dance of tax |iens securing di schargeabl e debt s,
but are uncl ear on the i ssue of whet her |iens securing nondi schar geabl e

t ax debts may be avoided. See Inre Crawford, 115 B. R 381 ( Bankr.

N.D. Ga. 1990); Inre Zlogar, 101 B.R 1 (Bankr. ND Ill. 1989). In
Zl ogar, the court observed that the IRSand the Illinois Departnent of

Revenue opposed avoi dance of their liens "[even though" neither . . .

assert[ed] that the debtor's tax obligations [were] nondi schar geabl e"

(101 B.R at 3), thereby indicating that a different result m ght

obtainif the tax debts were nondi schargeabl e. The Crawford case

i nvol ved bot h di schar geabl e and nondi schar geabl e t ax debts, and t he

court's order did not specify the particular lien or |iens avoided.
For the reasons stated, the Court finds that debtors WIIliamand

Char mai ne Chenowet h and debt or Dani el Leavel | may not avoi d t he f ederal

tax | i ens agai nst their property under 8506(d) as requestedintheir

conpl ai nts. The Court, accordingly, deni es the debtors' notions for

sunmary judgment as to t he def endant, United States of Arerica, and

8The defendant also cites the recent case of In re MCullough,
122 B.R. 251 (Bankr. WD. Pa. 1990), in which Judge Cosetti, who
aut hored the Tanner decision relied on by courts allow ng 8506(d)
i en avoi dance in Chapter 7 cases, ruled that tax |iens cannot be
avoi ded under 8506(d). While not expressly stated, it appears that
the debtors in MCull ough were attenpting to avoid tax liens as to
exenpt property. Judge Cosetti's ruling was based on 8522(c)(2)(B),
whi ch prohibits the avoidance of tax |iens generally against exenpt
property. Therefore, the MCull ough decision is not apposite to the
i ssue here of avoidance of tax |liens against the debtors' nonexenpt

property.
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grants t he defendant's noti ons for judgnent as a matter of | awagai nst
t he debtors. The Court further finds that thelien of defendant Fabi ck
i n the Chenowet h case and the |i en of the defendant Il1inoi s Depart nent
of Revenue in the Leavell case nay be avoi ded as unsecur ed pursuant to
8506(d). The Court, accordingly, enters summary judgnent for the

debtors in each case as to these defendants.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: March 7, 1991
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